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Gestalional surrogacy, made possible with the introduction ol in vitro fertilization,

has expanded (amily building options while intro-

ducing navel challenges to established legal principles involving vonstitutional, contract, and family law as well as duly of care and

negligence. Both legislatures and courts have grap
pants and prolessionals, and to create legally secune
privacy and repraductive autonomy of gestational surrogates, Contract Law principl
states have extended Family Law to establish legally recognized parent—child relatior
w0 gestational surrogates: and the legal duties ol care medical prolessionals owe to the
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pled with how to apply these sometimes

-compering areas of law to profect parici-
Families. This article explozes the fallowing: the Constitutionally protected rights of
es that gavern swiTofacy cantracts; the varied ways
wships between intended parents and children born
ir patients. [Fertil Steril® 2020;113:908-15.

Discuss: You can discuss this article with its authors and other readers at https://www.feristertdialog.com/users/ 16110-fertility-

and-sterilitv/posts/61468-30003

Ithough the Book af Genesis is
A often cited o illustrate that sur

rogacy has heen a part of family
building since Sarah’s servant Haggar car-
vied and birthed a child for her and
Abraham. gestalional surrogacy—today’s
most  prevalent form ol surrogacy—
became possible only with the advent of
in vitro femilization (IVF), By maving
ferilization oul of @ woman's body and
inta a laboratory, genetics could be sepa
rated from gestation, challenging long
standing, presumptions of motherhood
hased an pregnancy. Today, gestational
surrogacy has expanded parentage op-
tions not only te women who cannot
camry a pregnancy, but 1o single men
and male couples, all accompanied by
leggal challenges for the individuals ami

prolessionals involved in-and the chil-
dren resulting from - these arrangements,
Most recent statistics report 6,291 gesta-
tional carmer cycles for 2017 [prellminary
dara) (1) and 5,526 in 2016, accounting
for almost 4% of all translens (2). Between
19494 and 2011, 16M af gestational surmo-
gacy cycles reportedly involved intema-
rional intended parents (1),

This arlicle reviews the lunda-
mental legal aspects and seminal case
law that swrround and guide gesta-
tional surrogacy practices wday, Issues
regarding ASRM's Ethics and Practice
Committees’ guidance. as well as inter-
national surragacy practices, are ad-
dressed elsewhere in this volume and
are largely beyond the scope of this
arlicle.
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A SHARED VOCABULARY

As a starting point, lawyers know that
words matter, and medical and legal
prafessionals need a shared under-
standing of the meanings of a number
ol terms in this intertwined ficld of
law and medicine. “Gestational surro-
gacy,” or “gestational carrier arrange-
ments,”  refers  w @ sunogate
arrangement whereby a woman has
agreed, in advance, o cany & preg-
nancy lor intended parents that is not
formed with her egg: any resutting child
is neither her genetic nor her intended
child. This pregnancy may result from
the transfer of an embryo formed from
the sperm and vgg of two Intended par

ents, any combination of donated and
intended parent gametes, or a donated
embryo. A “gestational carrier” (also
referred to as o “gestational swrrogate”)
may be compensated or noncompen-
sated. Compensated surrogacies usually
azise [tom ananpgements made through
surrugacy recruiting or coordinating
programs (also referred to by same as
“brokers” and “agencies”] but may
alsn he privaely ammanged belween
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strangers. friends, or relatives, all deally with the assistance of
experienced legal and mental health professionals, In contrast,
in “traditional” or, more recently eomed, “genetic” sumagacy
a woman is inseminated with a man's sperm with a priar
agreement that she has no intent to parent the resulting child,
regardless of her direct, genetic connection. The linguistic shift
reflects that after 30 years of surrogacy arrangements, "gesta-
tional” and “genetic” more accurately deseribe the distinctions
between the two types of practices, To avoid confusion, this
artlcle will use the term “rraditional, genetic” surmogacy.

The language changfe comes lram the 2017 revisions o
the model Uniform Parentagge Act ("UPA 2017"), a set of
motel rules to estahlish parentage drafted by the Uniform
Conference of Commisstoners of Uniform State Laws, o ni-
tional legal commission formed in 1892 to provide guidance
through madel laws that state legislatunes can adopt in whole
or in part [4). To date, UPA 2017 has been enactad in three
states {California, Washingtan, and Vermont) and introtduced
in three others (Penansylvania, Maine, and Massachuserts) (5).
Dn 2 substantive level, UPA 2017 alsa recognized that, as sur-
rogacy flourished, the 2002 surrogacy provisions of the model
act needed 10 be updated “to make them more consistent with
current swrogacy practice” [4). In the interim, a number of
states had created legal frameworks for surrogiacy through
statutes or cowl decisions [“case law™), applicable only in
that particular state, Although the draflers of UPA 2017
also chose to recognize the legality of traditional, gfenetic sur-
rogacy as a more affordable and arcessible option than gesta-
tivnal summogacy, it “imposes additional requirements or
anfeguards on genetic surrogacy agreements. Among other
things, UPA 2017 allows a genetic surrogate to withdraw
her consent (1o relinguish any legal parentage righus] up untl
72 hours after birth™ (4.

Legally. raditional, genetic surmgacy has long been seen
to parallel adoption because, despite asserting her prior intent
not to he a mother, a raditional, genetic surrogiate amd birth
mother share the same biological relationship to the child,
Thus, adoption laws and prorections huilt into them to protect
hirth mathere—including, in viruslly every state, the essential
right to wait to decide whether to relinquish a child until a
period of time afler the birth, and prohibitions against paying
birth parents as a form of haby buying. have frequently been
applicd and created o tension wills the rising phenomenon of
surmogacy. In contrast, as discussed below, the law has
increasingly come lo a consensus that gestational carriers
or gestatonal surrogates—in almost all clroumstances are
not legal moters.

From a legal perspective, in any lype of sumogacy
arangement, it is imperative to clarify in all consent forms
and legal agreements that the surrogate does not intend to
be a legal mother and that all intended, gfenetic parents are
not “donors,” as legally, gamete or embryvo donors have no
parental rights, responsibilities, or expectations.

FOUNDATIONAL AND EARLY LEGAL CASES

Surrogacy has always raised issues over maternity status, pn-
tential undue financial or other pressure, and women's consti-
witional rights over their reproducive choices and bodily
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autonomy, especially with respect to decisions regarding
pregrancy  management,  termination,  and  selective
reduction,

Surrogacy case law has addressed four key topics to date:
halancing canstitutional privacy and reproductive rights with
state public policy interests; enforceability of surogacy con-
tracts; safeguards and professional duties of care owed in sur-
rogacy armangements: and  cstablishment and  disputed
parentage wsues of children bom through surrogacy.

I Re fiafry M [1980), the carlicst reported traditional, ge-
netic surrogacy dispute in the United States, has long been
held up as a cautionary tale lor surrogacy and has had a sig-
nificant impact in restricting both traditienal, genetic surro-
gacy in many states and compensated surrogacy of any
type in a few states (6). The case involved New Jersey resi-
dents, The intended parents were Elizabeth Stern, a pediatn-
cian, and her husband, William Stem, a biochemist. The
tradilional, genetic surrogate, Mary Beth Whitehead, was a
stay-at-home mother recrulted by a surrogacy program run
by Noel Keane, Whitehead received only minimal psychalog-
ical counseling or screening, which nonetheless revealed con-
cerns that were not passed on to her or the intended parents,
In an attempt 1o aveld any New Jersey prohibitions on baby
buying and selling and adoption laws that did not allow a
birth mother (o commit to placing her child prior to birth,
the surrogacy contract was between only the intended father
and Whitehead as the biological and legal mother [in gesta-
fional surragacy cases, typically both intended parents are
parties to the contract), When Whitehead ultimately changed
her mind, offered to neturmn the £10,000 payment, and attemp.
ted to keep the baby after the child’s hirth, the case ended up
in court, raising then-novel legal questions of contract
enforceability, matermity rights, and a custody detenmination.

The case reached the New Jersey Supreme Court, where the
court ruled the contract illegal as a vielation of public policy,
rejecting the proposition thal a surrogate could contractually
agree in advance or be forced by contract to terminate her
parental rights. Instead it applied a “best interest” standard
to decide who should have legal and physical custody of the
child. Class differences were nated throughout the litigation,
with a guardian ad litem appointed to evaluate the parenting
capahilities of each of the parties, Ultimately, the New Jersey
court ruled that the Stwins would be the better parents and
should have physical custody ol the child, with Mary Beth
Whitchead remaining as the legal mother with visitation rights
{6). Elizaheth Sterm was ultimately allowed to adopt the child, a
necessary slep 1o secure her matemal nghts,

Other early and more recent ¢ases also reject the enforce-
ability of contracts that require traditional, genetic surrogates
ta relinguish their maternity rights in advance, In a 1998 case
from Massachusells, ®.& v. M.H. that stare’s highest courr
refused to enforce the contract against a traditional, genetic
surrogate who did not want fa hand over a child in exchange
for $10,000, Gnding that she was essentially a birth mother,
protected by adaption laws, and that any custody determina-
tion must he hased on the child’s hest interest aller birth (7).
The R.R. court explicitly acknowledged that gestational sur-

rogacy presented “considerations different from those in the
case before us....” acoepting the arguments of “Amicus”
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[Latin for “friend of the court™] hriefs [including one filed by
this author) that, given the sbsence of a genetic connection,
the adoption laws did not apply to gestational surrogates. In
a 2012 traditional, genetic sumrogacy dispute from Wiscansin,
Fosccky v, Schissel, discussed in more detail below, thar
srate’s highest court also upheld & surrogacy contract with
the significant exception of the legal maternity rights of the
surragare (8]

The legal uncertainty as to maternity starus and the
potential applicability of adoption and baby-sclling laws
identified in traditional, genetic surrogacy cises, coupled
with the intraduction of IVF, prompted an increase in
gestalional surrogacy arrangements wherehy the surro-
gate's lack of a genetic connection makes her more easily
distinguishable lrom a legal mother. In 2018, New Jersey
enacted  surrogacy  legislation  allowing  compensated
gestational (but not genetic] surrogacy (9), leaving only
New York and Michigan currently disallowing the practice
[10). Since 2007, New York has repeatedly introduced
legislation supporting compensated gestational surrogacy:
the bill came close 1o passage in 2019 and s being reintro-
duced in 2020 (11). In contrast, in February 2020, South
Daketa introduced legislation to ban compensation 1o sur-
rogates [12).

Although the New Jersey Supreme Cournt’s devision in
Haby M was a significant legal selback far surrogacy, with
the advent of IVE, gestational surragacy has flourished in
many states. prompling new statutory and case law guidance
as 10 parentage, contract enforceability, and professional
duties and liabilities.

ESSENTIAL LEGAL PRINCIPLES AND CASES
RELEVANT TO SURROGACY

Constitutional Right to Privacy and Reproductive
Autonomy

Surrogacy arranfements invalve buluncing a woman's
canstitutional fght w privacy and her right to contract
away private reproductive choices. A foundatlonal princi-
ple arising from the 1973 United States Supreme Court's
seminal decision in Koe . Wade is 2 woman’s constitu-
rional right to privacy and reproductive autonomy (13).
Although not unlimited. Raee's pratection of reproductive
arivacy and autonomy unequivorally supports the widely
accepted view, also expressly incomorated into some state
surrogacy Jaws, thar intended parents cannot interfere
with ar overrule a swrrogatce's reproductive rights hy the
terms of a legal contract, This can become a critical issue
il a surrogate—traditional, genetic or gestational-refuses
Lo terminate or to selectively reduce al the reguest of the
intended parents, even if she has previously agreed 10
do so in the contract. One state has recently introduced
explicit legislation barring intended parents from forcing
a surragate to abort a pregnancy or to selectively reduce
a multiple pregnancy [14). ASKM's 2014 Ethics Committee
opinion also recognizes this legal principle [~[glestational
carriers are the sole source of consent regarding their
medical care .." ] (15).

Contract Law

A contract between the intended parent|s) and gestational
surrogate (and any spouse ar partner) is an essential part of
any surragiacy arrangement, and should be drafted and nego-
tiated by separate, independent legal caunsel experienced in
reproductive law. Having separate, independent legal counsel
profects cach of the respective partics or couples, helps avoid
conflicts of interest, and is not only a generally applicable
ethical rule tor legal representation bul uniformly recommen-
ded or required for surragacy arrangements by ASRM (16], the
American College of Obstetricians and Gynecologists (17]. the
American Bar Association [18), and the Academy of Adaption
@1 Assisted Reproductive Technolagy Attorneys [19). Albeit
neyond the scope of this article, there also may be a question
of conllict ol interest or potential contlict of interest wherehy
an attorney simultaneously represents (or owns) a recruiting
program and represents @ paricipant 10 The SUTOgaCy
arrangement, as the Stiverand Huddleston courts discuss (20),

Gestational carrier agieements should contain several
essential elements. Although contract elements are beyond
the scope of this article and too numerous to comprehensively
list, among the major ones ane; cleary setting out both the
partics’ parentage-related inlentions and the legal process
to establish legal parentage for the intended parents and not
the gestational sumogate; setting oul agreements on prenaral,
pregnancy-related, labor, and delivery issues—including
recognizing constitutional limits and reproductive autonomy;
the consequences of varous types of hreaches of the agree-
ment: escrowing all agreed upon compensations and fees
prior 1o medical treatment; clarifying that compensation is
for time, Mo, and inconvenience [not for a live birth or
transler of legal custody]; addressing both life and disability
insurance; and addressing assumptions of the risks, There
are many olher important, if less central, issues, including re-
stricting travel, aleohol. drugs, and social media postings; and
addressing ancillary expenses including  child-care. lost
wages, and potential loss of reproductive nrgans.

Betore any medical procedures can begin, the IVE physi-
cian and clinic will want to know that the negotiated legal
agreement is in place and should regulre a written affirmation
from legal counsel for ane of the participants in the form of a
legal clearance letter (Table 1), Clearance letters typically
include representations as to the agreed-upon number of
transter attempts and tmeframe, the maximum number of
embryos per transfer, and an affirmation that the intended
parents and gestational surrogate have cach had separate
legal representation, Withour such a letter, the clinic should
not begin any medical procedures, There is no legal reguire-
ment {unless a specific state should enact onel, and likely
no benefit, for an IVF physician or medical dinie to receive
a copy af the actual legal agreement for their own files, as
medical management of any planned pregnancy should
follow standards of care lor all patients and s not subject to
any private cantract betwoen individuals secking treatment.

Asnoted carlier, a central principle of contract law isthata
contract {or part of a contract] that is found to be against “pub-
lic policy” will not be upheld. Both the Rosecky and Buby M
vases involving taditional, genetic surrogates highlight these
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TABLE 1

A legal clearance letter should typically include:

« Confimnaticn thet intended parents (95) and gestationd carmes
(GC) ard her spause, if mamad, each Fave independent legal
reprasentation, induding the narmes of each attomey,

» Confirmation that the fing legal égraement has heen naganated,
signed by each of the partiipants, and relurnes o eauh allormey.

« If there is apphcable statutory law, affimn compliance vath that
statute and iIndude amy Speciis Micamanon requires oy it

e The maxmum numter of embnyos agread to be trensfamed per
cycle (typicaly one emonyo, there may be some exceptians far
twaj, supet to Bath the 1 itro fertlizaton physian’s racom
mendation and apgroval by GC and s

« Tne manmen namber of embeyo vansfe atemprs. typicaly threse
(exduding canceled cyules) if neveded tor GC o become peegneant

» May be subject 10 ary of the folowing:

o Necessity for IPs 10 ceate addmional embryos

o Any degsion by s or GO 10 dscontnue and rminate
legal agreerrent after any transter that did rot result in a
wvatle pregrandy

o If no pragnancy results aftar agreed rumber of transters,
IFs and GC may rnutually ageee 10 addivona transfer
attampis

o Any relevant tene penod fof all agreao transfers to oocur within
pically 12 or 18 manths).
7 Sogody Bws 0500 pemo'es an cooee Fartd Stves AUAT

contract principles. Although the Beby M court found the
entire surrogacy agreement void as against public nalley, the
Rosecky court voided the agreement to sever maternal rights
by contract as against public policy and upheld the rest of
the contract as enforceahle. Both cases yielded the same result:
the traditional, genetic surrogate could not be required to
terminate her piarental rghts despite a contractual agreement
o o so, but the surrogacy-harn child was placed in the cus-
tody of the intended parents under a best interest of the child
test determination. Elizabeth Stem was ultimately able to
adopt her child, whereas Marcia Rosecky was not, nor was
she ever recognized as the legal mother befare her death.

[n addition, under cantract law, breaches of certain types
of contractual terms cannot be enlorond tirough “spedic per-
formance” (forcing someone to physically perlorm a contrac-
tually agreed-ugon action or nonaction). Contractual terms
tnvolving pregnancy management, termination. and selective
reduction—whether tor a traditional, genetic or gestational
surrogate—will all fall within those types of breaches. Instead,
money or “liquidated” damages may be allowed for such
breaches as long as the breached term is not found to be
against “public policy,” Independent expericnced  legal
counsel lor each of the parmcipants will increase the likelihood
that a contract will be found equitable and enforceahle.

Duty of Care and Professional Liability

Legal liability in negligence or malpractice cases depends on
whether a recognized “duty of care™ has been breached. Given
the multiple participants and potential child [or childien)
involved. surrogacy presents unigue issues and obligations
for professivnals, Two significant cases fram the 1990s each
identified a heightened duty of care owed by bath medical
and nonmedical professionals to all of the particpants, and
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ta the anticipated child, in surmgacy amangements. Two
additional, more recent, cases discussed here also raise issues
of respansibility or lability fer medical, legal, and mental
health professionals’ screening. representation, amd care of
2 prospeclive surrogale,

In Stiver v. Parker, Judith Stiver, a traditionz], genetic
surragare and her husband sued surrogacy broker Noel Keane,
her assigned lawyer, and the four participating doctors for
negligence after the child she delivered wasg bom with cyto-
megalovirus, presumably contracted from Alexander Malah-
off, the intended father whose semen was not tested (20, 21).
Keane, @ lawyer. ran a surrogacy business in which he re-
cruited surrogiates, acted as the prospective Tather's lawver,
dralled the surrogacy agreement, and organized the rest of
the surragacy program including avanging the psychlatrist
and daoctors, and providing a lawver for the surrogate whom
she first met Al the time that she was shown and signed the
agreement [21).

The court held that Keane and each of the ather prafes
sionals owed an affirmative duty of protection and height-
ened diligence (21):

...Keane assumed a task and role as a surrogacy broker,
and the other professionals participated in the program
Keane designed. The group were in this sense joint ven-
turers ... They are entreprencurs pioneering in a new
field. Keane, as well as the doctors and the lawyer, ex-
pected to proft from their roles in e program .

We conclude that Reane, the surrogacy  business
desigier and broker. and the other defendant profes-
sionals who profited from the program, owed affirma
tive duties to the Stivers and to Malahoff, the
surrosacy progrem benehicianes. This duly, an aflicma-
tive duty of protection, marked by a heightened dili-
genge, arises out of a special relationship because the
defendants engaged in the surrogacy business and ex-
pected o profit therehy. Keane owed & duty to design
and administer a program to protect the parties,
including a requirement for appropriate testing [21).

The second case identifying this same heightened duty of
care invelved another sumrogacy amanged by Nocl Keane,
Huddlcston v Infertility Center of Americe (22). As operator
of the Infertility Center of America (ICA), Keane maiched
Phy!lis Huddlesran as a rraditional, genetic surrogate with a
single, intended father, James Austin, After being artificially
inseminated with Austin®s sperm, Hudidleston gave hirth 1o a
baby boy and gave physical custody to Austin. The haby died
at 5 weeks of agle, atter Austin repeatedly abused the baby, re-
sulting in severe head and brain injuries (22). Reportedly,
Austin hid no childeare experience. no psychological coun
seling, and his mother had died shortly before the surrogacy
(23], In Nuddleston™s civil suit against the [CA Tor wronglul
death and survival actions, Keane attempted to argue that
his program had ne duty to the surregate over hamm to the
baby, since she had relinquished legal custody, The court, cit-
ing Stiver, disagreed and held that the ICA “must be held
accountable for the forcseeable risks of the surmvogacy
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undertaking” hecause of the special relationship berween the
surrogacy husiness, parties to the surrogacy, and the resultng
child (22). Austin was also criminally charged and convicred
in his infant son’s death.

Stiver and Huddleston strongly support an affirnative
duty of care owed by surrogacy recruiters, physicians. and
other involved prafessionals to the surrogate, the intended
parents, and the resulting child. For reproductive endocrinal-
ogists (RETs]. duty of care over screening and pregnancy min-
agement issues will include neviewing a  prospective
surrogale’s medical records and using their independent med-
ical judggment in assessing the prospeclive surrogate’s sult-
ability as well as issues such as the number of embryos to
implant. Later pregnancy management issues for obstetri-
cian/gynercalogists are bevond the scope of this article. but
they as well as REls may face the need (o respect patient confi-
dentiality issucs, to obtain and understand the limits of Health
Insurance Portability and Aceountability Act releases, and to
nave 3 keen awarencss of the relevan: constitutional righis of
reproductive autonomy should any issues of testing. teymina-
lion, ar selective reduction arise, as well as the clear potential
for conflicts of intenesl

The abligations that various professionals have in
screening potential surrogates remains a samewhat open
guestion. Although many recruiling programs gather
some records and do same preliminary screening, medical
professionals should recognize their nondelegable dury of
care owed Lo any patient. ASRM guidance also makes clear
thar all physicians should “strongly recommend,”™ and that
participants should receive, “psychelogical cvaluation
before, and aceess to counseling during and after participa-
tion" (15).

Two more recent cases Hlustrate novel legal issues thal
REIs and obsretrician)gynecologists may confront in medi-
cally screening prospeclive surrogates and managing sur-
rogate pregnancies. A 2016 reial court level case from
Maryland, Ng- Wagner ». Hotchkiss, highlights the chal
lenges of screening prospective gestational surrogates
[24). In that casc, a couple sued their REI for negligence af-
ter their surrogate delivered at 25 weeks duc to preeclamp
sia and their baby dicd 3 weeks later, The couple argued thal
their physician had been negligent tn only taking a medival
nistory from their prospective surrogate instead of obtain-
ing and reviewing either her medical records or a letter from
her obstetrician/gynecologist. The woman had reported
lour normal pregnancies; in fact, she had delivered six chil-
dren, the most recent of whom was born premature due (o
preeclampsia. The defense argued, unsuccessiully, that it
was within the standard of care (o ask the prospective sur-
rogate about her medical history and to rely on it, A jury
verdict in the amount of $44.1 million was later reduced
ta $0a7,500 under that state's statutory cap for medical
malpractice, with the appellate court uphalding the jury's
decision favoring the intended parenis.

A 2018 case from lowa, P.M. v. T.B., is alsv notable {25).
Although the lowa Supreme Court ruled thal compensated
gestatianal surrogacy agreements do not violate lowa's public
policy. and granted custody (o the intended father (lowa law

required a nongenetic, intended mother (o adopt), the case
also highlights—without resolving-several significant duty
of care and liabllity concems for prafessionals. The case
involved twa married infertile couples and an imbalanced
gestational surrogacy agreement prepared solely by the in-
tended parents’ lawyer. The intended mother, “nearing age
fifty.” needed an egg donor and gestalional surrogate: she
and hier husband had six children from their prior marriages.
They found their surrogate, 1.B., through Craigslist. She was
seeking 1o cover the costs of her own future IVF with her cur-
rent husband after a tbal pregnancy and ligation; she had
four children from & prior marriage.

According to the court, the gestarional camrier and her
hustiand “clected to waive” legal counsel, and there is no
mention of any mental hcalth screening or counseling for
any of the parties. The agreement included provisions for
transler of two cmbryos, despile ASEM guidelines recom-
mending  clective single embryo  transfer;  conditional
compensation on & live birth (inconsistent with hath profes-
sional standards that payments are for inconvenience and ef-
forts, and laws in virually every state that prohibit buying or
selling a baby], and rhe conditionally agreed-upon payment
of $13,000 (o be paid dircetly 1o the intended mather's IVF
program) wiss a third or less than prevailing fees for single-
tons, without a standard provision for additional compensa-
tion for camying multiples. It is unlikely that a gestational
camier represented by Jegal counsel would have agreed to
any of these provisions.

The couples” relatinnship began to break down within
weeks after the agreed upon transfer of two embiryos. and ul-
tmately direet communication beeween them ended. Twins
were horn prematurely. and one died 8 days later. The in-
tended parents went to court almost 2 months later, unaware
of the births ur death, seeking custody of the twins. Aller two
months of litigatlon, the wial court awarded the biological fa-
ther hath legal and physical custody of the surviving twin.

(n appezl. the gestational carrier T.B. was represented by
Howard Cassidy, the allorney who represented Mary Beth
Whitehead in the 1986 Baby M case, A steadlast oppanent
of all forme of surrogacy, he argued that a surrogate should
be the presumed legal mother, that enforceable surrogacy
agreements “embody deviant sociclal presswes,” and that
surmmogacy exploits women by using them much like @
“breeding anlmal.” The court’s ruling suggests that his appeal
was not based on specilic troubling facts or aspects of the
case: ~[Wle emphasice that TB's legal artack is on surrogacy
agreements in general. We do not foreclase the possibility
that a surrogacy agreement [n a particular case could be sub-
ject to specifie contract defenses, such as fraud, duress or
uncansclonability™ (23]

Thus, the court did nat address whether the circumstances
of the case vialated duties of care owed to TR, nor was there
any mention of whether the IVF program requested or
required @ representation in the Clearance Letter that the
partics had had separate legal counse! in reaching their legal
agreement or had undergone any mental health evaluation,
psychoeduration, or counscling before any  medical
procedures or during the pregnancy,
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Establishing Parentage (and Non-parentage)

A mantrs well worth remembening is that doctors may make
babies but only the law can make a legally secure family.
Thus, in addition tn issees surmunding duty of care, creation
ol contracts. badily autonomy. and deciston-making for any
surrogate, establishing parentage for children born Trom sur-
rogacy is a critical legal component of any surrogacy arange-
ment. Because Family Law is the domain of states, how legal
parentagie 1s established in surrogacy arrangements varies de-
pending on applicable state law, Surrostacy cases involving
participants fram different states or countries can exponen-
tally complicate this issue. Medicol professionals should
have a gencral understanding of the relevant issues, as out
lincd here, but it cannot be emphasized enough that pursuant
to general legal ethics principles and professional guidelines,
cach patient or patient couple—intented parents and surro-
gates and thelr pantners—should have independent legal
advice and representation from legal professionals experi-
enced in reproductive and surmogacy law in the relevant juns-
dictlons.  Representation  “throughout  the  surmgacy
arrangement,” including (he parentage as well @ contract
stagfes, may be critical (4). and such ongaoing representation
is recommended By ASEM Practice Guidelines (16].

Prom a legal perspoctive, maternity has historically been
determined through either pregnancy or adoption, whereas
paternity has been presumed by mamiage to the mother, ex
tahlished by a man’s voluntary acknowledgment of paterniry,
or proved in some circumstanoes through state-approval
parentage tests including DNA testing, With the advent of
IVF, donor gametes or embryos, surragacy, and same-sex
vouples, the three central clements of parentage—gfenetics,
gestation, and intent—-can now be divided among more than
one individual, Parentage law has had to catch up with these
medical and social advances, a process that has generated
numerous legal cases and legislation throughout the country.
Although traditional. genctic surrogacy typically still requires
an adoption to legally transfer maternity to the intended
mather, most states have recognized the nonmatemal distine-
tion tor & gestational carrier and have developed allernative
pathways to establishing legal parentage in many—but not
all—gestational surrogacy arrangements. This seerlon outlines
the basic methods of determining (establishing) parentage in
gestational surrogacy anrangements, highlights some of the
canflicts that have arisen and how they have been addressed
and provides insight into how medical professionals should
hest approach these thormy 1ssucs,

Two of the earliest cases invalving parentage of 4 child
bom through gestational sumogacy, both during the 194905
and from Californiaz, illustrate the ways in which the law
Las responded to this separation of genetwes, gestation, and
intent as elements of parentage. In 19973, in Johnsun o, Calveet
[28), & married couple, Mark and Crispina Calvert, using their
own cifgfs and sperm, contracted wirh a colleague of the wife's
o carry their child as a gestational carrier, During the prey-
nancy, the gestational carier, Anna Johnson, attempted to
challenge the arrangement for a number of reasons, and at
one point filed a matemity claim. The California Supreme
Court was faced with the then-novel question of who was
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Lhe legal mother of the child. Reviewing its existing maternity
statutes, the court found that ender California law, both ge-
netics and gestation ¢an be determinants of legal maternity
and vuled that when those elements were found in two
ditterent women, the “fie-breaker” should he intent. Since
Crispina Calvert was the genetic mother and had always
been the intended mother, the court ruled that she, not the
gestational carrier, was the legal mather,

Five vears later, California courts had to revisit the ques
on of maternity when a marnied couple had used both donor
sperm and donor egg and separated during their gestalional
cartiee's pregnancy. In e re Buzzanca (27), e ex-husband
claimed that because he was neither the genetic father nor
married to the woman carrying the pregnancy, he could not
be found to he the child's legal father, [nitially. lower courts
somewhat infamously concluded that the child had no legal
parents, but the Calilornia Court ol Appeals ultimately ruled
that the ex-hushand’s intent to be the father, evidenced by
the legal surrogacy agreement he had entered inte, was
cnough to determine that he was the legal father (27). Simi-
tarly, in 2015, & Pennsyivania court enforced a surrogacy
contract amnd thus legal maternity rights and responsibilities
against actress Sherri Shepherd after her divorce, wherehy
the Tormer couple had used @ donor egg, on a similar
intent-hased theory (28], Shepherd was ordered to pay child
support but has chosen w0 have no contact with the child
who is being raised by his father in California (29).

Since that time, a growing number of states have recog-
nizedt legal parentage not only for intended, genetic parents
but also in many jurisdictions for their different or same-
sex spouses as well as for partners withoul any genetic link
o the child. A waming is impartant, hawever: what Is consid-
ered i sulficient Jink, including marriage, and the methods for
establishing parentage, vary considerably from state to state.

Several states by statute or case law have determined that
legal parentage can be established for intended parents either
prior to the birth of the child (through a “pre-binth order”
effective upon birth) or at, ar shartly afler, the birth of the
child. State laws vary considerably as 1o both the protocols
and critena {such as marital stalus, same-sex couples, genetic
cannections o the child] for establishing parentage. linois,
for example, enscted legislation that sllows parentage to be
established outside of court so long as one intended parent
is u genetic parent (30). In Massachusctts, as in many states,
parentage protocels have been established by case law instead
ol statute. The author was involved in some ol the carliest
cises in Massachusetts that established fust the principle
that genenie ntended parents should be recognized as legal
parents upen the birth ol the child without the necessity of
an adoplion, and subsequently that those protacols should
apply t cases involving donor egg (including multiple
trial-level, unreported cases] (31). In a Jater casc. the Massi-
chusetts Supreme Judicial Coun provided guidance on how
to establish pre-birth orders, including mandatory notice to
its Registry ol Vital Records and Statisties (12). Currently,
some states reguire one of the intended parents to be geneti
cally related to the child or require additional steps in the
parentage process if there is no genetic connection; some
states require a perfunctory or comprehensive court heanng
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with witnesses; still others streamline the process for a court
or out-of-court filing. Experienced legal counsel will be
essential in assessing who can acquire legal parentage, and
how it must be accomplished. thus ensuring that a reliable
plan Lo establish legal parentage is in place prior o any preg-
nancy. Ideally, the most protective protocul is 1o establish
legal parentage at the eurliest opportunity to ensure the
child’s legal status, as well as parental rights and responsibil-
iry for the intended parents and not the gestational camier,
and insurance coverage for the chilé through the intended
parents from the moment of bicth,

Parentage-related risks and vulnerabilities stll remain for
some surrogacy - creared families. With multiple jurisdictions
and international sumogacy amangements, oblaining or
relying solely on parentage omens can be challenging, For
same-sex couples, natwithstanding the U5, Supreme Court's
recognition of same-sex mamage in Obergefell v. Huwdges in
2015(21), some state laws still do not fully recognize a nange-
netic parent’s legal status, and there is 4 strong conscnsus by
reproductive linw experts that virtually all same-sex couples
should undergo a formal co-parent adaption after the birth
of their child (34]. In addition, anecdaotal stories of hirth orders
delayed—at times intentionally—1o obtain insurance coverage
under the gestational sarragate’s policy or to assist interna
tional parents in retuming 1o their home countries without
parcntage orders that are inconsistent with that country's
laws, may have the unfortunate consequence of Jeaving o
gestational surrogate and her spouse/partner leggally and
financially responsible for a child and birth-related expenses.
This is, again, an area in which independent expenenced legal
guidance for each of the pamicipants is essential,

CONCLUSION

Gestational surrogacy s not only here to stay but signilies an
cxpanding family-building option for myriad potential in

tended parents, In Many respects, SUTOEACy remains a chal-
lenging and somewhar uncharted, il tlourishing,
interprofessional  practice,  For  medical  professionals
providing services (o intended parents, gestational surrogales,
and gamete donors. a better understanding of the paramerers
and limits of the law through the cases reviewed here should
be helpful. Recognizing a surrogate’s consbilutionally pro-
rected bodily autonomy amd repraductive rights, as well as
the likely heighrened duty of care owed to her, should help
guide decsion making over issucs such as the number ol em

bryos w transler. what prenatal tests to perform, and how (o
respect any other decisions arcund pregnancy management,
including termination or selective reduction. Relatedly, a gen-
eral understanding of the contours and limirs of surragacy
contracts, variability in applicable laws, the critical rale and
complexity involvedt in establishing legal parentage. and a
recognition that these issues are magnified for interstate or
cross-horder surmgacy and ntermational intended parents,
arc hopefully all helpful (0 those involved in providing med-
jcal services (o the participants in gestational surrogacy ar-
rangements. Finally, recognizing rthe myriad complexities
and nuances that Fall vutside the role of the medical profes-

sional sheuld be helpful in requiring as hest practice that pa-
tients seek independens, experienced legal representation
wilh the nonmedical aspects ol their family-building effons.
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